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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

 

KENYONA EUBANKS, individually and  ) 

on behalf of a class and collective of   ) 

persons similarly situated    ) 

      )     No. 2:20-cv-01253-JPS 

   Plaintiff,  )   

      )   

  v.    ) 

      ) 

AURORA HEALTH CARE, INC.,  )  

       ) 

   Defendant.  ) 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

AMENDED SETTLEMENT AGREEMENT 

This Amended Settlement Agreement (the “Agreement”) is entered into by and between 

KENYONA EUBANKS (the “Named Plaintiff”), individually and on behalf of the proposed 

settlement class (as defined herein) in the above-captioned matter, and Defendant, AURORA 

HEALTH CARE, INC. (“Defendant”) (together with Plaintiffs, the “Parties” or, individually, 

“Party”).  

RECITALS 

 

WHEREAS, the Named Plaintiff filed her Collective and Class Action Complaint 

(“Complaint”) asserting claims against Defendant under the Fair Labor Standards Act (“FLSA”), 

29 U.S.C. § 201 et seq. and Chapter 109 of the Wisconsin Statutes, for the alleged failure to pay 

overtime compensation and unpaid wages to the Named Plaintiff and a putative collective and 

class of hourly-paid employees (the “Litigation”); and 

WHEREAS, the purpose of this Agreement is to settle fully and finally all claims as set 

forth in Section 4 of this Agreement, including all claims asserted in the Litigation and those claims 

that could have been so asserted under the FLSA, Chapter 109 of the Wisconsin Statutes, or state 

law based on the allegations in the Complaint relating to the non-payment of overtime and unpaid 

wages to individuals employed as hourly workers by Defendant who do not either withdraw their 

consent to join or request to be excluded; and   

WHEREAS, Defendant denies all of the allegations made by Named Plaintiff in the 

Litigation and denies that it is liable or owes damages to anyone with respect to the alleged facts 

or causes of action asserted in the Litigation.  Nonetheless, without admitting or conceding any 

liability or damages whatsoever, Defendant has agreed to settle the Litigation on the terms and 

conditions set forth in this Agreement, to avoid the burden, expense, and uncertainty of continuing 

the Litigation; and 
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WHEREAS, on November 30, 2021, the Parties participated in a mediation session of this 

matter, which was conducted by experienced wage-and-hour class action mediator, Joseph T. 

Dixon, Jr., Esq., and the Parties reached a resolution at the mediation, resulting in this Agreement;  

WHEREAS, following the mailing of the original Settlement Notices on August 15, 2022, 

Defendant learned that an additional number of individuals should have been included in the list 

of Settlement Class Members provided to the Settlement Administrator, and that there were 

inadvertent errors in the underlying data analyses.  This Amended Settlement Agreement includes 

those additional individuals and revised workweek calculations; 

and 

WHEREAS, Plaintiff’s Counsel analyzed and evaluated the merits of the claims made 

against Defendant in the Litigation, conducted interviews with the Named Plaintiff and Opt-In 

Plaintiffs, obtained and reviewed documents relating to Defendant’s compensation policies and 

practices, and analyzed payroll data, and based upon their analysis and evaluation of a number of 

factors, and recognizing the substantial risks of litigation, including the possibility that the 

Litigation, if not settled now, might not result in any recovery or might result in a recovery less 

favorable, and that any recovery would not occur for several years, Plaintiff’s Counsel are satisfied 

that the terms and conditions of this Agreement are fair, reasonable, and adequate and that this 

Agreement is in the best interests of the Plaintiffs. 

NOW, THEREFORE, in consideration of the mutual covenants and promises set forth in 

this Agreement, as well as the good and valuable consideration provided for herein, the Parties 

agree to a full and complete settlement of the Litigation on the following terms and conditions. 

1. DEFINITIONS 

 The defined terms set forth in this Agreement have the meanings ascribed to them below. 

1.1 “Acceptance Period” means the one hundred fifty (150)-day period that a Plaintiff has to 

sign and cash a Settlement Check after it is mailed by the Settlement Administrator. 

1.2 “Preliminary Approval Order” means an order to be approved and entered by the Court, 

which gives preliminary approval to the Settlement, in a form substantially similar to the 

Proposed Approval Order attached hereto as Exhibit A. 

1.3 “Complaint” means the Complaint [Dkt. No. 1] dated August 14, 2020 that was filed by 

the Named Plaintiff in this Litigation.  

1.4  “Court” means the United States District Court for the Eastern District of Wisconsin. 

1.5 “Defendant” or “Defendant” means Aurora Health Care Inc.  

1.6 “Defendant’s Counsel” means Jeffrey L. Rudd, Kirsten A. Milton, and Julia S. Wolf of 

Jackson Lewis P.C. and Mitchell W. Quick of Michael Best & Friedrich LLP.  
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1.7 “Eligible Work Week” means any and all weeks during which a Plaintiff performed any 

compensable work for Defendant as an hourly-paid employee and worked forty (40) or 

more hours during the period of August 14, 2017 up to and including December 18, 2021. 

1.8  “Employer Payroll Taxes” means all taxes and withholdings an employer is required to 

make arising out of or based upon the payment of employment/wage compensation in this 

Litigation, including FICA, FUTA, and SUTA obligations. 

1.9 “Effective Date” shall mean the thirtieth (30th) day after the Court’s issuance of the 

Approval Order, provided that the Final Approval Order is not appealed.  

1.10  “Fairness Hearing” shall mean the hearing during which the Court shall decide whether 

to enter a Final Approval Order. 

1.11 “Fee and Expense Award” shall mean the amount payable to the Settlement Class 

Counsel for attorneys’ fees and costs as determined by the Court. 

1.12 “Final Approval Order” means an Order which gives final approval to the Settlement 

following the notice process as set forth herein.  

1.13 “Funding Date” shall mean seven (7) days after the date of issuance of the Final Approval 

Order, when the Gross Fund is paid to the Settlement Administrator.  

1.14 “Gross Fund” means Eight Million Seven Hundred Fifty Thousand Dollars and 00/100 

Dollars ($8,750,000.00), which is the maximum amount that Defendant has agreed to pay 

to fully resolve and settle this Litigation, including any claim for attorneys’ fees and costs 

approved by the Court; any and all amounts to be paid to the Plaintiffs; the cost of 

settlement administration; and any Court-approved Service Awards.  The Gross Fund does 

not include the Employer Payroll Taxes, which will be paid separately by the Employer.    

1.15 “Last Known Address” or “Last Known Addresses” means the most recently recorded 

personal mailing address for a Plaintiff as shown in Defendant’s records or as provided by 

Plaintiffs’ Counsel. 

1.16  “Litigation” or the “Lawsuit” or the “Action” means the lawsuit entitled Eubanks v. 

Aurora Health Care, Inc., No. 2:20-cv-01253-JPS in the United States District Court for 

the Eastern District of Wisconsin.   

1.17 “Named Plaintiff” means Kenyona Eubanks. 

1.18 “Net Fund” means the remainder of the Gross Fund after deductions, payments, or 

allocations for: (a) the Settlement Administrator’s fees and costs; (b) Court-approved 

attorneys’ fees and costs for Plaintiffs’ Counsel; and (c) any Court-approved Service 

Awards.   

1.19 “Objection/Exclusion Deadline” means the date sixty (60) days after Amended 

Settlement Notices are mailed to Plaintiffs. 
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1.20 “Opt-In Plaintiffs” means the four individuals who have filed Consents to Join this 

Litigation (other than the Named Plaintiff), who have not been withdrawn or been 

dismissed from this action.   

1.21 “Parties” collectively means the Named Plaintiff and Defendant. 

1.22 “Plaintiffs”, “Settlement Class” and “Settlement Class Member” means the five current 

and/or former hourly-paid employees who filed consents to join the Litigation (“Named 

Plaintiff and Opt-In Plaintiffs”) and individuals who worked for Defendant as nonexempt 

hourly employees during the period of August 14, 2017 up to and including December 18, 

2021 and worked at least one workweek of 40 hours or more during that time.  

1.23 “Plaintiffs’ Counsel” and “Settlement Class Counsel” means Thomas M. Ryan of the 

Law Office of Thomas M. Ryan, James X. Bormes and Catherine P. Sons of the Law Office 

of James X. Bormes, P.C. and Patrick J. Scott of Schott, Bublitz and Engel, S.C. 

1.24 “Qualified Settlement Fund” or “QSF” means the account established by the Settlement 

Administrator from the Gross Fund paid by Defendant.  The QSF will be controlled by the 

Settlement Administrator subject to the terms of this Agreement and the Court’s Order(s).  

Interest, if any, earned on any monies in the QSF will become part of the Net Fund. 

1.25 “Releasees” means Defendant, all of its past and present parents, affiliates, subsidiaries, 

divisions, predecessors, insurers, successors, holding companies, brands and assigns, and 

their respective current and former employees, attorneys, officers, directors, agents, board 

members, shareholders, assigns, contractors, partners, and joint venturers, both 

individually and in their business capacities. 

1.26 “Service Awards” shall mean the amounts payable to the Service Award Recipients in 

recognition of their service to the Settlement Class. 

1.27 “Service Award Recipients” shall mean Kenyona Eubanks and the four Opt-In Plaintiffs 

who joined this action before the Parties stipulated to conditional certification: Monika 

Chudzik, Jonathan Berens, Katherine Metzger and Krenston Watkins. 

1.28 “Settlement” means the settlement between the Parties embodied and contained in this 

Amended Settlement Agreement. 

1.29 “Settlement Administrator” means Analytics, LLC. 

1.30 “Settlement Agreement”, “Amended Settlement Agreement” or “Agreement” means 

this agreement and the exhibits hereto, which the Parties understand and agree set forth all 

material terms and conditions of the Settlement between them, and which is subject to 

Court approval. 

1.31 “Settlement Check” means the check issued to each Plaintiff for their proportionate share 

of the Net Fund calculated in accordance with this Agreement. 
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1.32  “Amended Settlement Notices” means the documents entitled Amended Notice of Class 

& Collective Settlement to be approved by the Court in a form substantially similar to the 

notices attached hereto as Exhibits B and C. 

2. APPROVAL AND NOTICE TO PLAINTIFFS 

2.1 Binding Agreement.  This Agreement is a binding agreement and contains all material 

agreed-upon terms for the Parties to seek a full and final settlement of the Litigation. 

2.2 Duties of the Settlement Administrator.  The Settlement Administrator will be responsible 

for establishing a QSF account; determining amounts due to Plaintiffs pursuant to the terms 

of this Amended Settlement Agreement; running the Plaintiffs’ addresses through the U.S. 

Postal Service’s National Change of Address database and mailing the Amended 

Settlement Notices using the most current mailing address; conducting a second mailing 

for any Plaintiffs whose Amended Settlement Notice is returned as undelivered and for 

whom a forwarding address is provided by the U.S. Postal Service or through one entry 

level skip trace for each Plaintiff whose Amended Settlement Notice is returned as 

undelivered; preparing and mailing the Amended Settlement Notices to Plaintiffs; setting 

up and monitoring a website; preparing and mailing Settlement Checks; distributing 

approved Service Awards and attorneys’ fees and expenses; calculating and paying all 

appropriate taxes and complying with all applicable tax reporting obligations, including 

preparing and filing all applicable tax forms; retaining copies of the signed Settlement 

Checks; providing copies of the signed Settlement Checks to the Parties’ counsel if 

requested; and preparing a declaration describing all duties performed and claims 

administration statistics. 

2.3 The Parties will have equal access to the Settlement Administrator and all information 

related to the administration of the Settlement.  The Settlement Administrator shall timely 

provide such information to counsel for either Party upon request.  The Settlement 

Administrator will provide regular reports to counsel for the Parties regarding the status of 

the mailing of the Amended Settlement Notices, the claims administration process, and 

distribution of the Settlement Checks. 

2.4 The Parties agree to cooperate with the Settlement Administrator, provide accurate 

information, to the extent reasonably available, necessary to calculate the Settlement 

Checks, and provide necessary assistance to the Settlement Administrator in locating 

Plaintiffs.   

2.5 Plaintiffs’ Counsel shall file an amended motion for preliminary approval of the Parties’ 

class and collection action settlement (“Amended Preliminary Approval Motion”).  With 

the Amended Preliminary Approval Motion, Plaintiffs’ Counsel also will file the Amended 

Settlement Agreement, proposed Amended Approval Order, and Amended Settlement 

Notices.  Among other things, the Amended Preliminary Approval Motion will ask the 

Court to: (a) issue and enter the Amended Preliminary Approval Order approving the 

Settlement as fair, adequate, and reasonable, and (b) approve the proposed Amended 

Settlement Notices to be sent to Plaintiffs and the Amended Settlement Notices’ 

distribution process. 
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2.6 Defendant shall provide the Settlement Administrator with a list, in electronic form, of the 

names, Last Known Addresses, social security numbers, and Eligible Work Weeks for each 

Plaintiff (“Class List”) to the extent Defendant possesses such information.  Defendant may 

provide the Class List to the Settlement Administrator at any time but must do so no later 

than three (3) calendar days of the Court’s entry of the Amended Preliminary Approval 

Order. At the same time or earlier, Plaintiffs’ Counsel will also provide any updated 

addresses for the Plaintiffs.  

2.7 This Amended Settlement Agreement is intended to make payment to approximately 

38,797 Plaintiffs. 

2.8 Amended Settlement Notices will be mailed, via First Class U.S. mail, postage prepaid, to 

Plaintiffs by the Settlement Administrator and a website shall be accessible no later than 

ten (10) days after the entry of the Amended Preliminary Approval Order.   

2.9 The Amended Settlement Notices will notify Plaintiffs of the Amended Settlement and 

include the amount of their approximate individual settlement amount, calculated based on 

their Eligible Work Weeks.  The Amended Settlement Notice shall advise Plaintiffs that 

by cashing or depositing the Settlement Check, they will be providing Releasees with a 

release of their wage and hour claims during the time they worked as hourly-paid 

employees, including FLSA claims and Wisconsin state law wage and hour claims, 

including claims for liquidated damages, penalties, attorneys’ fees, costs, and expenses 

relating to the alleged violation.   The release will cover the period from August 14, 2017 

to December 31, 2021. The back of the Settlement Checks shall also contain similar release 

language.   

2.10 Plaintiffs who elect to request exclusion from the settlement must fax, email or mail a 

written statement by the Objection/Exclusion Deadline to the Settlement Administrator. 

The written notification must include: (i) the name of this Litigation; (ii) the individual’s 

name, address and telephone number; (iii) a statement that they want to be excluded from 

the settlement; and (iv) the individual’s signature.  The Settlement Administrator shall 

provide the Parties with copies of all opt-out notifications, and a final list of all who have 

timely and validly excluded themselves from the Settlement Class.  Any Plaintiff who does 

not timely and validly exclude themselves shall be bound by the terms of the Settlement. 

2.11 Any Plaintiff who does not request exclusion from the settlement, and who wishes to object 

to the settlement must fax, email or mail a written statement to the Settlement 

Administrator by the Objection/Exclusion Deadline.  For an objection to be considered by 

the Court, the objection must set forth the following: (i) the name of the Litigation; (ii) the 

objector’s full name, address, email address, and telephone number; (iii) an explanation of 

the basis upon which the objector claims to be a Settlement Class Member; (iv) all grounds 

for the objection, accompanied by any legal support for the objection; (v) the identity of all 

counsel who represent the objector, including any former or current counsel who 

previously represented the objector and may be entitled to compensation for any reason 

related to the objection to the Settlement, the Fee and Expense Award application, or the 

application for Service Awards;  (vi) the identity of all counsel representing the objector 

who will appear at the Fairness Hearing; (vii) a statement confirming whether the objector 
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intends to personally appear and/or testify at the Fairness Hearing; and (viii) the objector’s 

signature on the written objection (an attorney’s signature is not sufficient). 

2.12 Plaintiffs shall file their Motions for Final Approval of the Settlement, and for Service Fees 

and an Attorney’s Fees and Expense Award, no later than 14 days after the 

Objection/Exclusion Deadline.  The Parties agree to cooperate to ensure that the Final 

Approval Order is not entered prior to ninety (90) days after service of notice under CAFA, 

28 U.S.C. § 1715. 

2.13 Settlement Checks will be mailed, via First Class U.S. mail, postage prepaid, to Plaintiffs 

by the Settlement Administrator no later than seven (7) days after the Effective Date.  If 

there is an appeal of the Final Approval Order by any person, Settlement Checks shall not 

be sent until all appeals are decided and the case is returned to the Court and the Court 

enters an Order that the Settlement Checks should be sent. 

2.14 Settlement Checks issued pursuant to this Agreement shall expire after the Acceptance 

Period.  If a Settlement Check has not been cashed by any Plaintiff within forty-five (45) 

days after it is mailed, the Settlement Administrator shall send a letter or postcard 

reminding them of the expiration of the Acceptance Period.  After the Acceptance Period 

expires, the Settlement Administrator will issue a stop payment order on all uncashed or 

returned checks.  In the event a Plaintiff reports a lost or destroyed Settlement Check within 

the Acceptance Period, the Settlement Administrator shall issue a stop payment order on 

the original check and issue a new check.  The reissued check shall be valid for one hundred 

fifty (150) days from re-issuance.  

2.15 The Settlement Administrator shall take all reasonable steps to obtain the correct address 

of Plaintiffs for whom the Amended Settlement Notice or Settlement Check is returned by 

the United States Postal Service as undeliverable.  The Settlement Administrator shall 

perform one entry level skip trace for each Plaintiff whose Amended Settlement Notice is 

returned as undelivered and will remail the Amended Settlement Notice to an updated 

address if discovered from the skip trace process.   

2.16 Plaintiffs’ Counsel and Defendant’s Counsel have the right to make inquiries and receive 

any information from the Settlement Administrator related to the claims administration 

process.  The Settlement Administrator will periodically update Plaintiffs’ Counsel and 

Defendant’s Counsel regarding returned mailings for which it is unable to obtain corrected 

addresses. 

2.17 Retention/Filing of Copies of Settlement Checks.  The Settlement Administrator shall on a 

weekly basis compile and transmit to Defendant’s Counsel and Plaintiffs’ Counsel 

statistics on the number of Plaintiffs who have signed and cashed Settlement Checks.  At 

the end of the Acceptance Period, the Settlement Administrator shall provide to Plaintiffs’ 

Counsel and Defendant’s Counsel copies of signed and cashed checks if requested.   

2.18 Effect of Court Failure to Approve Settlement.  In the event that the Court fails to approve 

the Settlement, the Parties (a) must attempt to renegotiate the Settlement for the purpose of 

obtaining Court approval of a renegotiated Settlement; and/or (b) either or both Parties may 
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seek reconsideration or appellate review of the decision denying approval of the 

Settlement.  In the event reconsideration and/or appellate review is denied, or a mutually 

agreed-upon settlement modification is not approved, and the Parties decide to forego 

further negotiation of a settlement, the Litigation will proceed as if no settlement had been 

attempted, except that both Parties agree to work cooperatively and to petition the Court 

for additional time such that neither Party is prejudiced by the delay caused by the Parties’ 

settlement efforts.  In that event, nothing in the Settlement or Agreement may be used by 

or against any Party under Rule 408 of the Federal Rules of Evidence. 

3. SETTLEMENT TERMS 

3.1 Settlement Payments. 

(A) Defendant agrees to pay Eight Million Seven Hundred Fifty Thousand Dollars and 

00/100 Dollars ($8,750,000.00), which shall fully resolve and satisfy any and all 

amounts to be paid to Plaintiffs, any Court-approved Service Awards as more fully 

set forth herein, any claim for attorneys’ fees, costs, and/or expenses, and the 

Settlement Administrator’s fees and costs, provided however, that Defendant shall 

be responsible for the Settlement Administrator’s reasonable fees and costs above 

and beyond $128,667.00.  Defendant will not be required to pay more than 

$8,750,000.00 under the terms of this Agreement, with the exception of 1) 

Employer Payroll Taxes; and 2) additional Settlement Administrator’s reasonable 

fees and costs related to issuing an Amended Settlement Notice to the Settlement 

Class Members and processing any additional opt-outs and objections.  The 

Settlement Administrator’s reasonable fees and costs above and beyond 

$128,667.00 will be paid separately by Defendant and is not included in the 

settlement amount of $8,750,000.00.  

(B) By the Funding Date, Defendant shall deposit the Gross Fund into the QSF.  If any 

additional funds are needed for Employer Payroll Taxes, Defendant shall deposit 

the additional funds required to cover Employer Payroll Taxes into the QSF within 

fourteen (14) days of being notified by the Settlement Administrator.  If the 

Settlement Administrator’s reasonable fees and costs are above and beyond 

$128,667.00, Defendant shall be responsible for said additional fees and costs 

which are estimated to be $82,904.   

(C) Any portion of the Net Fund that is unclaimed by Plaintiffs who do not timely sign 

and cash their Settlement Check, or that otherwise remains in the QSF or under the 

control of the Settlement Administrator upon the final accounting of the settlement 

funds, shall escheat to the State of Wisconsin as unclaimed property of the 

particular Plaintiff(s) who did not cash their Settlement Check within 150 days of 

its mailing or reissuance.   

3.2 Settlement Amounts Payable as Attorneys’ Fees and Costs. 

(A) Plaintiffs’ Counsel shall ask the Court to approve payment of up to (35%) of the 

Gross Fund as an award of attorneys’ fees.  In addition, Plaintiffs’ Counsel shall 
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seek reimbursement of reasonable actual case-related costs and expenses, not to 

exceed $20,000.00 from the Gross Fund.  These amounts shall constitute full 

satisfaction of any claim for attorneys’ fees or costs, and Plaintiffs agree that they 

shall not seek, nor be entitled to, any additional attorneys’ fees or costs under any 

theory or from any source, incurred in relation to this case.  

(B) The settlement is not conditioned on the Court’s approval of Plaintiffs’ Counsel’s 

petition for fees, costs, and expenses.  The outcome of any proceeding related to 

Plaintiffs’ Counsel’s application for attorneys’ fees and costs shall not terminate 

this Agreement or otherwise affect the Court’s ruling on the motion for settlement 

approval.  In the event that the Court (or any appellate court) awards less than the 

requested amounts, only the awarded amounts shall be paid and shall constitute full 

satisfaction of the obligations of this Section and full payment hereunder.  Any 

money requested for attorneys’ fees or costs that are not approved by the Court 

shall remain part of the Net Fund.     

3.3 Service Awards to Certain Plaintiffs. 

(A) Named Plaintiff will apply to the Court to receive Service Awards from the Gross 

Fund in the amount of: (a) Ten Thousand and 00/100 ($10,000.00) to Kenyona 

Eubanks; and (b) Five Thousand and 00/100 Dollars ($5,000.00) each to Monika 

Chudzik, Jonathan Berens, Katherine Metzger and Krenston Watkins.   

(B) These Service Awards and any requirements for obtaining any such payment are 

separate and apart from, and in addition to, the Service Award Recipients’ recovery 

from the Net Fund as Plaintiffs.  The settlement is not conditioned on the Court’s 

approval of the Service Awards.  The substance of the Named Plaintiff’ application 

for the Service Awards is not part of this Agreement and is to be considered 

separately from the Court’s consideration of the fairness, reasonableness, adequacy 

and good faith of the Settlement and this Agreement.  The outcome of the Court’s 

ruling on the application for the Service Awards shall not terminate this Agreement 

or otherwise affect the Court’s ruling on the motion for settlement approval.  

Service awards approved by the Court shall be deemed non-wage compensation in 

their entirety and shall be reported to the IRS on a Form 1099.  Service Award 

Recipients who receive and accept a Service Award shall provide Defendant with 

a general release (Exhibit D) of claims that shall benefit Releasees. Any Service 

Award money not approved by the Court shall remain part of the Net Fund.         

3.4 Distribution of Payments. 

(A) The payments from the Gross Fund to Plaintiffs’ Counsel for any Court-approved 

attorneys’ fees and costs will be wired to Plaintiffs’ Counsel by the Settlement 

Administrator within seven (7) days after the Effective Date.  However, if there is 

an appeal of the Final Approval Order by any person, no payments under this 

Section shall be made until all appeals are decided and the case is returned to the 

Court and the Court enters an Order that the payments under this Section should be 

made. 
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(B) The Settlement Administrator shall mail the Amended Settlement Notices to the 

Plaintiffs within the time period set forth in Section 2.8, and shall mail the 

Settlement Checks to Plaintiffs within the time period set forth in Section 2.13.  

However, if there is an appeal of the Final Approval Order by any person, no 

payments under this Section shall be made until all appeals are decided and the case 

is returned to the district court and the district court enters an Order that the 

payments under this Section should be made. 

(C) Service Awards, allocated from the Gross Fund, shall be paid to the Service Award 

Recipients from the QSF by the Settlement Administrator at the same time that 

Settlement Checks are issued.  

(D) The allocation to Plaintiffs for their Settlement Checks will be made from the Net 

Fund.  The estimated proportionate share of the Net Fund for each Plaintiff will be 

determined by the Settlement Administrator pursuant to the following formula: 

(1) To calculate each Plaintiff’s proportionate share: 

(a) Add together the number of Eligible Work Weeks worked by the 

Settlement Class as hourly employees to obtain the “Denominator”; 

(b) Divide the number of Eligible Work Weeks for each Plaintiff by the 

Denominator to obtain each Plaintiffs’ “Portion of the Net Fund”; 

and  

(c) Multiply each Plaintiff’s Portion of the Net Fund by the Net Fund to 

determine each Plaintiff’s Settlement Check amount. 

(d) Pursuant to this formula, it is estimated that each Plaintiff will 

receive approximately $3.34 for each Eligible Work Week.   Thus, 

if a Plaintiff worked the equivalent of 50 Eligible Work Weeks, 

he/she will receive approximately $167.00.  A Plaintiff who worked 

100 Eligible Workweeks will receive approximately $334.00, and a 

Plaintiff who worked 150 Eligible Work Weeks will receive 

approximately $501.00 

(2) Each Settlement Class Member who does not opt-out of the settlement in 

accordance with the Amended Settlement Agreement is entitled to a 

payment, before applicable taxes, equal to the greater of (i) a proportionate 

share of the Net Settlement Fund as calculated in accordance with Section 

3.4(D)(1) above; or (ii) a minimum payment of $30.00.   

(E) Tax Characterization of Payments. 

(1) For tax purposes, except as to those Settlement Class Members entitled to a 

minimum payment of $30.00, 50% of the payment to a Plaintiff pursuant to 

this Section 3.4 shall be treated as wages and 50% of such payment shall be 

treated as liquidated damages. Those Settlement Class Members entitled to 

Case 2:20-cv-01253-JPS   Filed 12/06/22   Page 11 of 46   Document 32-1



Page 11 of 16 

a minimum payment of $30.00 shall be paid in one check and 100% of that 

payment shall be treated as wages as set forth in 3.4(E)(2).  

(2) Payments treated as wages shall be made net of all applicable employment 

taxes, including, without limitation, federal, state and local income tax 

withholding and the employee share of the FICA tax, and shall be reported 

to the Internal Revenue Service (“IRS”) and the payee under the payee’s 

name and Social Security number on an IRS Form W-2.  Payments treated 

as liquidated damages shall be made without withholding and shall be 

reported to the IRS and the payee, to the extent required by law, under the 

payee’s name and Social Security number on an IRS Form 1099. The 

Settlement Administrator shall be responsible for determining the 

appropriate number of exemptions to be used in calculating payroll tax and 

withholding, deciding the appropriate tax rate, issuing the Settlement 

Checks and Service Awards and issuing IRS Form W-2 and Form 1099.  

Payments of attorneys’ fees and costs pursuant to Section 3.2 shall be made 

without withholding and be reported to the IRS and to each payee under the 

payee’s name and taxpayer identification number, which each such payee 

shall provide for this purpose on an IRS Form 1099.  Any Service Award 

pursuant to Section 3.3 shall be deemed non-wage compensation in its 

entirety. 

(3) The employee portion of all applicable income and payroll taxes will be the 

sole responsibility of the Plaintiff receiving the Settlement Check or Service 

Award.  Defendant, Defendant’s Counsel and Plaintiffs’ Counsel make no 

representations, and it is understood and agreed that Defendant, 

Defendant’s Counsel, and Plaintiffs’ Counsel have made no representations, 

as to the taxability of any portions of the settlement payments to any 

Plaintiff, the payment of any costs or award of attorneys’ fees, or any 

payments to the Named Plaintiff or Opt-In Plaintiffs.  Neither Plaintiffs’ 

Counsel nor Defendant’s Counsel intend anything contained herein to 

constitute legal advice regarding the taxability of any amount paid 

hereunder, nor will it be relied upon as such. 

(4) None of the amounts paid to any Plaintiff shall create any credit for, be 

included in, or otherwise affect the calculation or the accrual of any 

employee benefits in any plans, programs, agreements or policies 

sponsored, maintained or contributed to by Defendant, including for 

purposes of any bonus of any kind. 

4. RELEASE OF CLAIMS 

4.1 All Settlement Checks shall contain, on the back of the check, the following limited 

endorsement (a list of Class Members who endorse their Settlement Checks shall be filed 

with the Court within 14 days after the check cashing deadline): 
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By signing and cashing this check, I waive, release, and forever discharge 

Defendant, all of its past and present parents, affiliates, subsidiaries, divisions, 

predecessors, insurers, successors, holding companies brands, and assigns, and 

their respective current and former employees, attorneys, officers, directors, agents, 

board members, shareholders, assigns, contractors, partners, and joint venturers, 

both individually and in their business capacities, from any overtime, minimum 

wage and unpaid wage and hour claims I have or may have had under the Fair Labor 

Standards Act, Wisconsin law, and applicable wage and hour laws, during the time 

I worked as an hourly paid employee at any point in time up to and including 

December 31, 2021.  This includes claims for liquidated damages, penalties, 

attorneys’ fees, costs, and expenses; however, this release does not include any 

claims for any unpaid sick time, vacation time, or paid time off.  By signing and 

cashing this check, I further consent to join the collective in the FLSA portion of 

the Eubanks v. Aurora Health Care, Inc. action and elect to participate in the 

settlement and release of claims under the Fair Labor Standards Act. 

4.2 Any Plaintiff who cashes a Settlement Check will release and forever discharge Defendant, 

all of its past and present parents, affiliates, subsidiaries, divisions, predecessors, insurers, 

successors, holding companies, brands, and assigns, and their respective current and former 

employees, attorneys, officers, directors, agents, board members, shareholders, assigns, 

contractors, partners, and joint venturers, both individually and in their business capacities, 

from any overtime and minimum wage and hour claims the Plaintiff has or may have had 

under the FLSA, Wisconsin law and applicable state wage and hour laws during the time 

Plaintiff worked as an hourly paid employee at any point in time up to and including 

December 31, 2021, provided, however, that any Plaintiff who requests to exclude 

themselves will not be bound by any release of claims and any Plaintiff who does not 

exclude themselves but does not cash a Settlement Check will not release any claims under 

the FLSA. The release includes claims for liquidated damages, penalties, attorneys’ fees, 

costs, and expenses; however, this release does not include any claims for any unpaid sick 

time, vacation time, or paid time off.  

4.3 Any Plaintiff who does not cash a Settlement Check but does not exclude themselves will 

release and forever discharge Defendant, all of its past and present parents, affiliates, 

subsidiaries, divisions, predecessors, insurers, successors, holding companies, brands, and 

assigns, and their respective current and former employees, attorneys, officers, directors, 

agents, board members, shareholders, assigns, contractors, partners, and joint venturers, 

both individually and in their business capacities, from any overtime, minimum wage, 

and/or straight time wage claims the Plaintiff has or may have had under Wisconsin law 

and applicable state wage and hour laws during the time Plaintiff worked as an hourly paid 

employee at any point in time up to and including December 31, 2021.  This includes claims 

for liquidated damages, penalties, attorneys’ fees, costs, and expenses; however, this 

release does not include any claims for unpaid sick time, vacation time, or paid time off.  

Any Plaintiff who requests to exclude themselves will not be bound by any release of 

claims.   

4.4 To receive their Service Awards, the Service Award Recipients will each execute (and not 

revoke) the general release attached hereto as Exhibit D and return the general release to 

the Settlement Administrator no later than the Funding Date.      
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5. PARTIES’ AUTHORITY 

5.1 The signatories hereto hereby represent that they are fully authorized to enter into this 

Agreement and to bind the Parties hereto to the terms and conditions hereof. 

6. MUTUAL COOPERATION 

6.1 The Parties agree to reasonably cooperate with each other and to take all steps necessary 

and appropriate to obtain the Court’s approval of this Agreement and all of its terms and 

to effectuate the terms of this Agreement, including but not limited to, executing of such 

documents and taking such other action as may reasonably be necessary to implement the 

terms of this Agreement.  The Parties to this Agreement shall use their commercially 

reasonable efforts, including all efforts contemplated by this Agreement and any other 

efforts that may become necessary by order of the Court, or otherwise, to effectuate this 

Agreement and the terms set forth herein.  As soon as practicable after execution of this 

Agreement, Plaintiffs’ Counsel shall, with the assistance and cooperation of Defendant and 

its counsel, take all necessary steps to secure the Court’s approval of this Agreement. 

7. NOTICES 

7.1 Unless otherwise specifically provided herein, all notices, demands or other 

communications given hereunder shall be in writing and addressed as follows: 

To Plaintiffs: 

James X. Bormes 

Catherine P. Sons 

Law Office of James X. Bormes, P.C. 

8 S. Michigan Ave., Suite 2600 

Chicago, IL 60603 

(312) 201-0575 

bormeslaw@sbcglobal.net 

cpsons@bormeslaw.com 

 

Thomas M. Ryan 

Law Office of Thomas M. Ryan, P.C. 

35 E. Wacker Drive, Suite 650 

Chicago, IL 60610 

(312) 726-3400 

tom@tomryanlaw.com 

 

Patrick J. Schott 

Schott Bublitz & Engel, S.C. 

640 W. Moreland Blvd. 
Waukesha, WI 53188 

(262) 821-1701 

Case 2:20-cv-01253-JPS   Filed 12/06/22   Page 14 of 46   Document 32-1

mailto:tom@tomryanlaw.com


Page 14 of 16 

pschott@sbe-law.com 

 

To Defendant: 

 

Jeffrey L. Rudd 

Kirsten A. Milton 

Julia S. Wolf 

JACKSON LEWIS P.C. 

150 North Michigan Avenue, Suite 2500 

Chicago, Illinois 60601 

(312) 787-4949 

(312) 787-4995 

jeffrey.rudd@jacksonlewis.com 

kirsten.milton@jacksonlewis.com 

julia.wolf@jacksonlewis.com 

 

Mitchell W. Quick 

Michael Best & Friedrich LLP 

790 N. Water Street, Suite 2500 

Milwaukee, WI 53202-4108 

(414) 271-6560 

mwquick@michaelbest.com 

8. NO ADMISSION OF LIABILITY 

8.1 Defendant denies all of the allegations made by Named Plaintiff in the Litigation and 

denies that it is liable or owes damages to anyone with respect to the alleged facts or causes 

of action asserted in the Litigation.  Nonetheless, without admitting or conceding any 

liability or damages whatsoever, Defendant has agreed to settle the Litigation on the terms 

and conditions set forth in this Agreement, to avoid the burden, expense, and uncertainty 

of continuing the Litigation. 

9. INTERPRETATION AND ENFORCEMENT/MISCELLANEOUS TERMS 

9.1 Further Acts.  Each Party, upon the request of any other Party, agrees to perform such 

further acts and to execute and deliver such other documents as are reasonably necessary 

to carry out the provisions of this Agreement. 

9.2 No Assignment.  Plaintiffs’ Counsel and Plaintiffs represent and warrant that they have not 

assigned or transferred, or purported to assign or transfer, to any person or entity, any claim 

or any portion thereof or interest therein, including, but not limited to, any interest in the 

Litigation, or any related action, and any attempt to do so shall be of no force or effect. 

9.3  Entire Agreement.  This Agreement constitutes the entire agreement between the Parties 

with regard to the subject matter contained herein, and all prior and contemporaneous 

negotiations and understandings between the Parties shall be deemed merged into this 
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Agreement.  This Agreement supersedes and replaces the Settlement Agreement filed as 

Exhibit 1 to Plaintiff’s May 31, 2022 Brief in Support of her Motion for Preliminary 

Approval of the Parties’ Collective and Class Action Settlement (ECF No. 26-1), as well 

as all prior and contemporaneous negotiations, agreements, arrangements, and 

undertakings with respect to the matters set forth herein. 

9.4 Binding Effect.  This Agreement shall be binding upon the Parties and, with respect to 

Plaintiffs, their spouses, children, representatives, heirs, administrators, executors, 

beneficiaries, conservators, attorneys and assigns. 

9.5 Arms’ Length Transaction; Materiality of Terms.  The Parties have negotiated all the terms 

and conditions of this Agreement at arms’ length.  All terms and conditions of this 

Agreement in the exact form set forth in this Agreement are material to this Agreement and 

have been relied upon by the Parties in entering into this Agreement, unless otherwise 

expressly stated. 

9.6 Captions.  The captions or headings of the sections and paragraphs of this Agreement have 

been inserted for convenience of reference only and shall have no effect upon the 

construction or interpretation of any part of this Agreement. 

9.7 Construction.  The determination of the terms and conditions of this Agreement has been 

by mutual agreement of the Parties.  Each Party participated jointly in the drafting of this 

Agreement, and therefore the terms and conditions of this Agreement are not intended to 

be, and shall not be, construed against any Party by virtue of draftsmanship. 

9.8 Continuing Jurisdiction.  The Court shall retain jurisdiction over the interpretation and 

implementation of this Agreement as well as any and all matters arising out of, or related 

to, the interpretation or implementation of this Agreement and of the Settlement 

contemplated thereby.   

9.9 CAFA Notices.  Within ten (10) calendar days following the filing of this Agreement with 

the Court, the Settlement Administrator shall cause to be served upon the Office of the 

Attorney General of the United States and the appropriate State official of each State in 

which any Class Member resides, as determined by the Parties’ records, a notice of the 

proposed settlement in compliance with the requirements of CAFA.  

9.10 No Publicity.  Named Plaintiff and Plaintiffs’ Counsel agree not to disclose the terms of 

this Settlement to the media or through publication of a press release, public comment, or 

via social media, their respective firm’s websites or otherwise. 

9.11 Waivers, etc. to Be in Writing.  No waiver, modification, or amendment of the terms of 

this Agreement, whether purportedly made before or after the Court’s approval of this 

Agreement, shall be valid or binding unless in writing, signed by or on behalf of all Parties, 

and then only to the extent set forth in such written waiver, modification, or amendment 

with any required Court approval.  Any failure by any Party to insist upon the strict 

performance by the other Party of any of the provisions of this Agreement shall not be 

deemed a waiver of future performance of the same provisions or of any of the other 
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provisions of this Agreement, and such Party, notwithstanding such failure, shall have the 

right thereafter to insist upon the specific performance of any and all of the provisions of 

this Agreement. 

9.12 Counterparts.  The Parties may execute this Agreement in counterparts, and execution in 

counterparts shall have the same force and effect as if all Parties had signed the same 

original instrument. 

9.13 Facsimile, Electronic and Email Signatures.  Any Party may execute this Agreement by 

causing its counsel to sign on the designated signature block below and transmitting that 

signature page via facsimile, email or other electronic means to counsel for the other Party.  

Any signature made and transmitted by facsimile, email or other electronic means for the 

purpose of executing this Agreement shall be deemed an original signature for purposes of 

this Agreement and shall be binding upon the Party whose counsel transmits the signature 

page by facsimile, email, or other electronic means. 

9.14 Signatories.  This Agreement is valid and binding if signed by Defendant’s authorized 

representative and the Named Plaintiff.  

WE AGREE TO THESE TERMS. 

 

Dated:  _______   KENYONA EUBANKS   

 

            

 

      

     

 

Dated:  _______   AURORA HEALTH CARE, INC. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

 

KENYONA EUBANKS, individually and  ) 

on behalf of all others similarly situated, ) 

      )  

   Plaintiff,  )  No.  2:20-cv-01253-JPS 

      )  

  v.    )   

      ) 

AURORA HEALTH CARE, INC.,  )    

      ) 

      )  

   Defendant.  ) 

 

[PROPOSED] AMENDED PRELIMINARY APPROVAL ORDER 

THIS MATTER COMING before the Court on the Plaintiff’s Unopposed Amended 

Motion for Preliminary Approval of the Parties’ Collective and Class Action Settlement (the 

“Motion”) (Dkt. No. __).  The Court having considered the papers submitted to the Court and 

proceedings to date, 

ACCORDINGLY, 

IT IS ORDERED that Plaintiff’s Motion, ECF No. ___, be and the same is hereby 

GRANTED; 

IT IS ORDERED that Plaintiff’s initial Unopposed Motion for Preliminary Approval of 

the Parties’ Collective and Class Action Settlement, ECF No. 22, be and the same is hereby 

DENIED as moot; 

IT IS FURTHER ORDERED that the Settlement Class defined in the Amended 

Settlement Agreement is certified pursuant to Rule 23(e) and Section 216(b). The Court finds that 

the Settlement Class meets the requirements of Federal Rule of Civil Procedure Rule 23(a) and 

(b)(3) and 29 U.S.C. § 216(b). The Settlement Class is defined as follows: 
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Individuals who worked for Defendant as nonexempt hourly employees 

during the period of August 14, 2017 up to and including December 18, 

2021 and worked at least one workweek of 40 hours or more during that 

time. 

 

IT IS FURTHER ORDERED that the parties’ Amended Settlement Agreement (the 

“Agreement”) which is attached to Plaintiff’s Motion, ECF No. ___, is preliminarily APPROVED 

as a fair, reasonable, and adequate resolution of a bona fide dispute under the FLSA and state wage 

and hour law; 

IT IS FURTHER ORDERED that Plaintiff Kenyona Eubanks shall serve as Settlement 

Class Representative; 

IT IS FURTHER ORDERED that the Plaintiff’s counsel James X. Bormes and Catherine 

P. Sons of the Law Office of James X. Bormes, P.C., Thomas M. Ryan of the Law Office of 

Thomas M. Ryan, P.C., and Patrick J. Schott of Schott Bublitz & Engel, S.C., are hereby appointed 

as Settlement Class Counsel; 

IT IS FURTHER ORDERED that Analytics, LLC is hereby appointed as the Settlement 

Administrator; 

IT IS FURTHER ORDERED that: 

1.  The Court approves the parties’ “Amended Notice of Class Action and 

Proposed Settlement” (hereinafter “Notice”) in a form that is substantially similar to that 

which is attached to the Agreement, ECF No. ___, for distribution to all putative members 

of the Settlement Class; 

2.  The Court approves that the provision of the Amended Notice to the 

Settlement Class, by the procedures described in the Amended Agreement, ECF No. ___ 

at ___, provides the best notice practicable under the circumstances and, when completed, 

shall constitute due and sufficient notice of the proposed Settlement and the Fairness 
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Hearing to all persons and entities affected by and/or entitled to participate in the 

Settlement, in full compliance with the notice requirements of 29 U.S.C. § 216(b), Federal 

Rule of Civil Procedure 23, due process, the Constitution of the United States of America, 

the laws of the State of Wisconsin, and all other applicable laws; and that Amended 

Settlement Notice is accurate, objective, and informative, and provides Settlement Class 

Members with all of the information necessary to make an informed decision regarding 

their participation in the Settlement and its fairness; 

3.  The Settlement Administrator shall mail the Notice to Settlement Class 

Members within ten (10) days of this Order; 

4.  The Settlement Administrator shall timely serve or cause to be served a 

notice of the proposed Settlement on appropriate state officials in accordance with the 

requirements under the Settlement Class Action Fairness Act (“CAFA”), 28 U.S.C. 

§ 1715(b); 

IT IS FURTHER ORDERED that a Fairness Hearing is scheduled for ______, 2023 at 

___ A.M./P.M. in Courtroom 425, 517 E. Wisconsin Ave., Milwaukee, WI 53202, for the 

purposes of hearing arguments concerning whether the proposed Settlement on the terms and 

conditions provided for in the Amended Settlement Agreement is fair, reasonable, and adequate 

and should be approved by the Court, considering Settlement Class Counsel’s request for the Fee 

and Expense Award and for the Service Awards to be made to the Named Plaintiff and Opt-In 

Plaintiffs, and determining whether the Settlement should be finally approved; 

IT IS FURTHER ORDERED that, pending the Court’s decision on final approval of the 

Settlement and entry of the Court’s Final Approval Order, the Named Plaintiff and all Settlement 

Class Members and anyone acting on behalf of any Settlement Class Member shall be barred and 

Case 2:20-cv-01253-JPS   Filed 12/06/22   Page 21 of 46   Document 32-1



 

enjoined from: (a) further litigation in this case; or (b) except with respect to the lawsuit pending 

in the United States District Court for the Northern District of Illinois, Eastern Division, captioned 

Babbitts v. Advocate Aurora Health, Inc., Case No. 21-cv-6293, filing, commencing, prosecuting, 

pursuing or participating on an individual or class or collective action basis any action, claim or 

proceeding against Defendant in any forum in which any of the released Settlement Class claims 

(as set forth in Section 4 of the Settlement Agreement) are asserted; 

IT IS FURTHER ORDERED that: 

1.  A Settlement Class Member may object to the Settlement, the Service 

Award, application, or the Fee and Expense Award application, and must do so no later 

than sixty (60) days after the Amended Notice of Settlement is mailed to the 

Settlement Class, which is the Objection/Exclusion Deadline specified in the Amended 

Settlement Agreement, ECF ____ at ___. No Settlement Class Member shall be heard, and 

no papers, briefs, pleadings, or other documents submitted by any Settlement Class 

Member shall be received and considered by the Court, unless the objection is mailed, 

emailed, or faxed to the Settlement Administrator at the addresses listed in the Amended 

Notice, and postmarked, emailed, or faxed by no later than the Objection/Exclusion 

Deadline specified in the Amended Settlement Agreement; 

2.  The Settlement Administrator shall stamp the fax, email, or postmark date 

on the original of each objection that it receives and email copies of each objection to the 

Settlement Class Counsel and Defendant’s Counsel no later than seven (7) days after 

receipt. Settlement Class Counsel shall promptly file the date stamped originals of any and 

all objections with the Court; 
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3.  For an objection to be considered by the Court, the objection must also 

substantially comply with this format and include: 

a)  the name of this Litigation;  

b)  the objector’s full name, address, email address, and telephone 

number; 

c)  an explanation of the basis upon which the objector claims to be a 

Settlement Class Member; 

d)  all grounds for the objection, accompanied by any legal support for 

the objection; 

e)  the identity of all counsel who represent the objector, including any 

former or current counsel who may be entitled to compensation for any reason 

related to the objection to the Settlement, the Fee and Expense Award application, 

or the application for Service Awards; 

f)  the identity of all counsel representing the objector who will appear 

at the Fairness Hearing; 

g)  a statement confirming whether the objector intends to personally 

appear and/or testify at the Fairness Hearing; 

and 

h)  the objector’s signature on the written objection (an attorney’s 

signature is not sufficient); 

4.  Any Settlement Class Member who fails to substantially comply with the 

provisions in this Paragraph may waive and forfeit any and all rights they may have to 

object, and shall be bound by all the terms of the Amended Settlement Agreement, this 
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Order, and by all proceedings, orders, and judgments in this matter, including, but not 

limited to, the release in the Amended Settlement Agreement if final judgment is entered; 

5.  Any Settlement Class Member, including a Settlement Class Member who files and 

serves a written objection, as described above, may appear in person at the Fairness 

Hearing or participate via Zoom or telephone, either in person or through counsel hired at 

the Settlement Class Member’s expense, to object to or comment on the fairness, 

reasonableness, or adequacy of the Settlement, the Service Award application, or the Fee 

and Expense Award application; 

6.  If final judgment is entered, any Settlement Class Member who fails to object in 

the manner prescribed herein shall be deemed to have waived their objections and shall be 

forever barred from making any such objections in this action or in any other proceeding 

or from challenging or opposing, or seeking to reverse, vacate, or modify any approval of 

the Amended Settlement Agreement, the Service Award application, or the Fee and 

Expense Award application; 

IT IS FURTHER ORDERED that: 

1.  Any Settlement Class Member who wishes to be excluded from the Settlement 

Class and not participate in the proposed Settlement must complete and mail, email or fax 

a request to exclude themselves (“Opt-Out Statement”) to the Settlement Administrator 

must do so no later than sixty (60) days after the Amended Notice of Settlement is 

mailed to the Settlement Class, which is the Objection/Exclusion Deadline specified in 

the Amended Settlement Agreement, ECF No. __ at __; 

2.  All Settlement Class Members who fail to exercise their right to opt-out of the 

Settlement by submitting an Opt-Out Statement shall be bound by all determinations and 
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orders in the Action concerning the Settlement, whether favorable or unfavorable to the 

Settlement Class; 

3.  Any Settlement Class Member may enter an appearance in the Action, at their own 

expense, individually or through counsel of their own choice. Any Settlement Class 

Members who do not submit an Opt-Out Statement will be represented by Settlement Class 

Counsel unless they enter their own appearance; 

4.  No Settlement Class Member or any other person shall be heard or entitled to 

contest the approval of the terms and conditions of the proposed Settlement, or, if approved, 

the Final Approval Order to be entered thereon approving the same, or, if awarded, 

compensation for the Named Plaintiff or Opt-In Plaintiffs, or the attorneys’ fees and costs 

awarded to Settlement Class Counsel, unless that person has, no later than the 

Objection/Exclusion Deadline defined in the Amended Settlement Agreement, served by 

mail, email or fax on the Settlement Administrator written objections and copies of any 

papers and briefs in support thereof explaining the basis of the objection. All timely 

submitted objections shall be considered and ruled upon by the Court at the Fairness 

Hearing. Any Settlement Class Member who does not submit a request to exclude 

themselves and/or who does not timely submit their objection in the manner provided in 

the Amended Settlement Agreement, shall be deemed to have waived such objection and 

shall forever be foreclosed from making any objection to the fairness or adequacy of the 

proposed Settlement as incorporated in the Amended Settlement Agreement and any award 

of attorneys’ fees and costs awarded to Settlement Class Counsel, unless otherwise ordered 

by the Court; 
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IT IS FURTHER ORDERED that the named Plaintiff, Kenyona Eubanks, shall file her 

Motion for Final Approval of Settlement and a motion for the Fee and Expense Award and for 

Service Awards no later than fourteen (14) days after the Objection/Exclusion Deadline 

defined in the Amended Settlement Agreement; 

IT IS FURTHER ORDERED that, in the event that the final Effective Date (as explained 

in the Amended Settlement Agreement) does not occur, the Settlement and the Amended 

Settlement Agreement shall be deemed null and void and shall have no effect whatsoever; 

IT IS FURTHER ORDERED that, if a Final Approval Order is not entered or there is no 

final Effective Date, this Order shall be of no continuing force or effect and shall not be construed 

or used as an admission, concession, or declaration by or against Defendant of any fault, 

wrongdoing, breach, liability, or the certifiability of any Settlement Class, nor shall this Order be 

construed or used as an admission, concession, or declaration by or against the Settlement Class 

Representatives or any other Settlement Class Member that their claims lack merit or that the relief 

requested is inappropriate, improper, unavailable, or as a waiver by any Party of any defense or 

claims they may have in this litigation or in any other lawsuit; 

IT IS FURTHER ORDERED that the Parties shall carry out the Settlement according to 

the terms of the Amended Settlement Agreement; that the preliminarily approved Settlement shall 

be administered according to its terms pending the Fairness Hearing; and that the dates set in this 

Order should be used as appropriate in the Notice to the Settlement Class; and 

Dated at Milwaukee, Wisconsin, this ___ day of December, 2022. 

      BY THE COURT: 

       _____________________________ 

       J.P. Stadtmueller 

       U.S. District Judge 
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AMENDED NOTICE OF CLASS & COLLECTIVE ACTION SETTLEMENT 

 

A proposed settlement has been reached in the class action lawsuit titled Kenyona Eubanks v. 

Aurora Health Care, Inc., Case No. 2:20-cv-01253-JPS, regarding alleged unpaid overtime and 

straight time hours you may have worked.   

 

You previously received a Notice of Class & Collective Action Settlement (“Settlement Notice”) 

in this case which informed you of the estimated amount of money you would receive under the 

settlement.  The estimated amount of money you will receive in this settlement is based on the 

number of weeks when you worked at least 40 hours for Defendant between August 14, 2017 and 

December 18, 2021 (“Eligible Workweeks”).  To identify those employees who should be part of 

this class action settlement, Defendant used its payroll records to identify those employees who 

had worked at least one week of 40 hours or more during the recovery period. After identifying 

the employees who should be part of this class action settlement, Defendant used its payroll records 

to calculate the number of weeks you and all other hourly employees worked 40 hours or more 

during the relevant timeframe.  

 

After the mailing of the Settlement Notice to you on or about August 15, 2022, Defendant 

determined that there were inadvertent errors in the underlying data analyses. As a result, 

Defendant determined that additional hourly employees were inadvertently excluded from the list 

of individuals eligible to receive a settlement payment, and that the amount of certain 

employees’ estimated settlement payments should be adjusted to reflect amendments to the 

number of Eligible Work Weeks worked during the relevant time period covered by this 

Settlement.  If you previously received a Settlement Notice, the amount of your estimated 

Settlement Payment stated below may have increased or decreased based on these factors.  This 

Amended Settlement Notice has been authorized by the United States District Court for 

the Eastern District of Wisconsin (the “Court”) to inform you of your right to participate in the 

settlement or to elect not to be included in the class. 

 

INTRODUCTION 

 

The Lawsuit alleges that Aurora Health Care, Inc. (“Defendant”) did not pay all required overtime 

and straight time hours to individuals who worked as hourly paid employees for Defendant during 

the period of August 14, 2017 through December 31, 2021.  Defendant denies any liability and 

maintains that it has acted in accordance with governing laws at all times.  The Court has not 

determined who is right and who is wrong. 

 

Even though the parties believe their respective claims and defenses are strong, they have agreed 

to settle the case.  The Court still has to decide whether to grant final approval of this settlement.  

This Amended Settlement Notice  provides you with important information about your legal rights 

and how they may be affected by the settlement.  This Amended Settlement Notice explains your 

options: how to collect your payment, how to exclude yourself from the settlement, and how to 

object.  These rights and options, and the amended deadlines to exercise them, are explained 

below. 
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Under the Settlement, if you do not exclude yourself and the Settlement receives final 

approval from the Court, you will receive an estimated settlement payment in the gross 

amount of $[__________], less applicable payroll taxes and withholdings on the Settlement 

Check. 

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

RECEIVE 

PAYMENT 

AND 

RELEASE 

CLAIMS 

As described more fully below, if you do not respond to this Amended 

Settlement Notice and the settlement receives final court approval, then you will 

receive a payment and you will release claims against the Defendant as described 

in the Amended Settlement Agreement and in response to Question 6 below.  

Upon cashing your Settlement Check, you also will release claims against the 

Defendant under the Fair Labor Standards Act. 

EXCLUDE 

YOURSELF 

If you wish to exclude yourself (“opt-out”) from the Settlement and not be bound 

by its terms, you must follow the directions outlined in response to question 8 

below.  You will not receive any payment from this Settlement. 

OBJECT 

If you do not opt-out, you may write to the Court about why you believe the 

Settlement is unfair or unreasonable.  If the Court rejects your objection, you 

will still be bound by the terms of the Settlement.  If you object, you may 

participate in the Fairness Hearing to speak to the Court about the Settlement.  

Procedures for objecting are described in question 13 below. 

 

• The Court must still decide whether to grant final approval of the Settlement.  No payments 

will be made until after the Court grants final approval of the Settlement and all appeals, if 

any, are resolved. 

 

• Note that any capitalized terms not defined in this Amended Settlement Notice will have 

the meaning given to them in the Amended Settlement Agreement.  Additionally, to the 

extent there are any conflicts or inconsistencies between this Amended Settlement Notice 

and the Amended Settlement Agreement, the terms of the Amended Settlement Agreement 

will govern.  A copy of the Amended Settlement Agreement can be found on the Court’s 

docket, [website details], or by contacting the Settlement Administrator and requesting a 

copy. 

 

1.       Why did I receive this notice? 

 

You are receiving this Amended Settlement Notice because Defendant’s records show that you 

worked for Defendant in Wisconsin, and worked at least one workweek of 40 hours or more and 

were compensated, in part or in full, on an hourly basis at some point during the period of August 

14, 2017 through December 18, 2021 (referred to in this Amended Settlement Notice as 

“Settlement Class Member” or the “Settlement Class”).  

 

2.      What is a class action? 
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A class action is a lawsuit where one or more persons sue not only for themselves, but also for 

other people who have similar claims.  In class actions, one court resolves the issues for all class 

members who do not opt-out of the class. 

 

3.      Why is there a settlement? 

 

The attorneys representing the Settlement Class (“Class Counsel”) have analyzed and evaluated 

the merits of the claims made against Defendant in this Lawsuit.  Class Counsel also have analyzed 

and evaluated the risks of continued litigation, including that there may ultimately be no recovery 

whatsoever, or a recovery that is less favorable and that would not occur for several years.  Class 

Counsel is satisfied that the terms and conditions of this Settlement are fair, reasonable, and 

adequate and that this Settlement is in the best interest of the Settlement Class. 

 

Defendant denies the material allegations of the claims and maintains that Settlement Class 

Members were compensated properly in accordance with applicable law.  Defendant further 

contends that, if litigated, this Lawsuit does not meet the requirements to proceed as a class action 

and that Defendant has meritorious defenses.  Defendant, however, also recognizes the distractions 

and costs involved with litigation and has therefore agreed to this Settlement.  

 

4.      What does the proposed settlement provide? 

 

Pursuant to the terms of the Amended Settlement Agreement and Release dated [____, 2022] 

between Plaintiffs and Defendant (“Amended Settlement Agreement”), Defendant has agreed to 

create a settlement fund that will be used to make payments to all Class Members who do not 

properly exclude themselves from the class. 

 

Defendant agreed to provide a gross settlement amount of $8,750,000 to settle this Litigation and 

all potential claims of the Settlement Class, including costs, attorneys’ fees, service awards, and 

settlement administration costs (the “Gross Fund”). The “Net Fund” is the remainder of the Gross 

Fund after deductions, payments, or allocations for the Settlement Administrator’s fees and costs, 

Court-approved attorney’s fees and costs for Plaintiff’s counsel, and any Court-approved service 

awards.  

 

Analytics, LLC (“Settlement Administrator”) has been selected by the parties to administer certain 

terms and obligations of the Amended Settlement Agreement. Settlement Administrator’s contact 

information has been provided under question 18 below. 

 

5.      Payment to Class 

 

Each Settlement Class Member who does not opt-out of the Settlement in accordance with the 

Amended Settlement Agreement is entitled to a payment, before applicable taxes, equal to the 

greater of (i) a pro-rata amount of the Net Fund based on the number of Eligible Work Weeks 

worked as an hourly employee during the relevant period set forth above (an Eligible Work Week 

is defined as any and all weeks during which a Settlement Class Member performed any 

compensable work for Defendant as an hourly-paid employee and worked forty (40) or more 

hours); or (ii) $30.00.   
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Based on this formula, your estimated payment, before taxes, will be:  $_________. 

 

Fifty Percent (50%) of the Settlement Class Members’ payment will be subject to deductions for 

applicable taxes and withholdings related to the payment of wages; Settlement Class Members will 

receive an IRS Form W2 for this portion of the payment at the appropriate time.  The remaining 

fifty percent (50%) of the Settlement Class Members’ payment will be treated as liquidated 

damages and will not be subject to deductions for applicable taxes and withholdings at the time of 

payment; if required, Class Members will receive an IRS Form 1099 for this portion of the payment 

at the appropriate time.  Settlement Class Members entitled to a minimum payment of $30.00 shall 

be paid in one check and 100% of that payment shall be treated as the payment of wages. 

 

You may have received a Settlement Notice on or after August 15, 2022.  After that initial mailing, 

Defendant learned that an additional number of employees should have been included in the list 

of Settlement Class Members provided to the Settlement Administrator, and that there were errors 

in the underlying data analyses.  The Amended Settlement Agreement includes those additional 

employees as Settlement Class Members and revised Eligible Work Week calculations and 

estimated Settlement Payments.  The amount set forth above is the updated approximate amount 

that you are eligible to receive pursuant to the Amended Settlement Agreement.  

 

6.      What Do I Give Up If I Accept the Settlement Payment? 

 

If you do not exclude yourself (“opt-out”) from this Settlement, as described in question 9 

below, and you cash your settlement check, you will release and forever discharge Defendant, all 

of its past and present parents, affiliates, subsidiaries, divisions, predecessors, insurers, successors, 

holding companies, brands, and assigns, and their respective current and former employees, 

attorneys, officers, directors, agents, board members, shareholders, assigns, contractors, partners, 

and joint venturers, both individually and in their business capacities, from any overtime, straight 

time and minimum wage and hour claims you have or may have had under the FLSA, Wisconsin 

state law and applicable state wage and hour laws, during the time you worked as an hourly paid 

employee at any point in time up to and including December 31, 2021.  This includes claims for 

liquidated damages, penalties, attorneys’ fees, costs, and expenses. 

 

If you do not opt-out from this settlement and you do not cash your Settlement Check, you 

will not release any overtime or minimum wage and hour claims you have or may have had under 

the FLSA, but you will release and forever discharge Defendant, all of its past and present parents, 

affiliates, subsidiaries, divisions, predecessors, insurers, successors, holding companies, brands, 

and assigns, and their respective current and former employees, attorneys, officers, directors, 

agents, board members, shareholders, assigns, contractors, partners, and joint venturers, both 

individually and in their business capacities, from any overtime, straight time and minimum wage 

and hour claims you have or may have had under Wisconsin law and applicable state wage and 

hour laws during the time you worked as an hourly paid employee at any point in time up to and 

including December 31, 2021.  This includes claims for liquidated damages, penalties, attorneys’ 

fees, costs, and expenses; however, this release does not include any claims for any unpaid sick 

time, vacation time, or paid time off.   
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7.      Service Award to the Class Representatives 

 

If the Court approves the Settlement, Class Counsel will request up to $10,000.00 for the Named 

Plaintiff and $5,000.00 for each of the four Opt-in Plaintiffs for their time and work they devoted 

to bringing, maintaining, and participating in the Lawsuit. 

 

8.      Procedures 

 

If you do not opt-out of this Settlement in accordance with the Amended Settlement Agreement 

and question 9 below, and the Court grants final approval of the Settlement, then you will receive 

a settlement payment in the form of a check.  You will need to deposit or cash your Settlement 

Check within 150 days after it is mailed to you.  After the 150-day period has expired (as 

determined by the date on the check), the Settlement Check will be void and the Settlement 

Payment will escheat to the State of Wisconsin as unclaimed property. 

 

Class Members who do not opt-out and do not cash their Settlement Checks shall remain bound 

by the Amended Settlement Agreement, provided, however, that if you do not cash your check, 

then you will not release any rights, claims, or causes of action under the Fair Labor Standards Act 

(unless you previously opted-in to this Action by filing a consent to become a party plaintiff, in 

which case, you will release any rights, claims, or causes of action under the Fair Labor Standards 

Act). 

 

You are hereby advised that there is a lawsuit pending in the United States District Court for the 

Northern District of Illinois, Eastern Division, captioned Babbitts v. Advocate Aurora Health, Inc., 

Case No. 21-cv-6293, in which the plaintiff has asserted that Advocate Aurora Health, Inc. 

(“AAH”) violated the Fair Labor Standards Act.  Specifically, the plaintiff alleges in Babbitts that 

AAH’s regular practice was to automatically deduct a 30-minute meal-period from plaintiff and 

other putative collective action members even though they allegedly regularly work “off-the-

clock” through their meal periods, resulting in AAH allegedly failing to properly calculate 

overtime.  If you do not exclude yourself from this Settlement, you will be barred from recovering 

in the Babbitts litigation any money relating to any unpaid work you may have performed through 

December 31, 2021. 

 

9.       How do I exclude myself from the Settlement? 

 

If you do not wish to participate in this proposed settlement, and you want to keep the right to sue 

or continue to sue Defendant on your own for alleged unpaid wages, then you must take steps to 

exclude yourself from this Lawsuit. 

 

If you intend to exclude yourself, you must mail, email or fax a written statement that: (i) 

unconditionally states your intention to opt-out, such as, “I opt-out of the Settlement in the Aurora 

wage case”; (ii) includes your name, address and telephone number; and (iii) contains your 

signature (an “Opt-Out Statement”).  To be effective, your Opt-Out Statement must be mailed, 

emailed or faxed to the Settlement Claims Administrator no later than [DATE]. 
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If you exclude yourself from the Lawsuit and Settlement, you will NOT be allowed to object to 

the Settlement as described below and you will NOT be entitled to receive a payment from this 

Settlement. 

 

10.      If I exclude myself, can I get money from this Settlement? 

 

No.  If you exclude yourself, you will not receive any money from this Settlement. 

 

11.      Do I have a lawyer in this case? 

 

James X. Bormes and Catherine P. Sons of Law Office of James X. Bormes, P.C., Thomas M. 

Ryan of Law Office of Thomas M. Ryan, P.C. and Patrick J. Schott of Schott, Bublitz and Engel, 

S.C. have been designated as legal counsel to represent you and the other Class Members.  These 

lawyers are called Class Counsel.  You will not be charged separately for these lawyers.  Their 

fees are being paid from the Gross Fund.  If you wish to be represented by your own lawyer, you 

may hire one at your own expense. Class Counsel may be contacted at: 

 

James X. Bormes    Thomas M. Ryan 

Catherine P. Sons    Law Office of Thomas M. Ryan, P.C. 

Law Office of James X. Bormes, P.C. 35 E. Wacker Drive, Suite 650 

8 South Michigan Avenue, Suite 2600 Chicago, IL 60601 

Chicago, IL 60603    (312) 726-3400 

(312) 201-0575    tom@tomryanlaw.com  

jxbormes@bormeslaw.com   

cpsons@bormeslaw.com  

 

 

12.      How will the lawyers be paid? 

 

Class Counsel will ask the Court to approve payment of up to Thirty-Five percent (35%) from the 

Gross Fund for attorneys’ fees, and costs not to exceed Twenty Thousand ($20,000.00).  The costs 

would reimburse Class Counsel for out-of-pocket costs including court fees, printing, and legal 

research. 

 

13.      How do I tell the Court that I object to the Settlement? 

 

If you do not opt-out, you can object to the Settlement and give reasons why you think the Court 

should not approve it.  The Court will consider your views.  If the Court rejects your objection, 

you will still be bound by the terms of the Settlement.  You may withdraw your objection at any 

time. 

 

To object, you must send a written statement that contains the following: (i) the name of the 

Lawsuit; (ii) your full name, address, email address, and telephone number; (iii) an explanation of 

the basis upon which you claim to be a Class Member; (iv) all grounds for the objection, 

accompanied by any legal support for the objection; (v) the identity of any counsel who represent 

you, including any former or current counsel who previously represented you and may be entitled 
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to compensation for any reason related to the objection to the Settlement, the Fee and Expense 

Award application, or the application for Service Award; (vi) the identity of any counsel 

representing you who will appear at the Fairness Hearing; (vii) a statement confirming whether 

you intend to personally appear and/or testify at the Fairness Hearing; and (viii) your signature on 

the written objection (an attorney’s signature is not sufficient). Your objection will not be heard 

unless it is mailed, emailed, or faxed to the Settlement Administrator no later than ____ [date]. 

 

The Settlement Administrator will share your objection with Class Counsel and Defendant’s 

counsel, and your objection will be filed with the Court.  You may not object to the Settlement if 

you submit a letter requesting to exclude yourself or “opt-out” of the Settlement.  If you send an 

objection, it is not necessary for you to come to Court to talk about it, but you may do so at your 

own expense or pay your own lawyer to attend.  If you do attend the Fairness Hearing (described 

in question 16), it is possible that you will not be permitted to speak unless you notify the Court in 

your written objection of your intention to appear and speak at the Fairness Hearing regarding your 

objection and the Court permits you to do so. 

 

14.      What’s the difference between objecting and excluding? 

 

Objecting is simply telling the Court what you believe is not fair, reasonable or adequate about the 

Settlement.  You can object only if you do not exclude yourself from the Settlement.  Excluding 

yourself from the Settlement (“opting-out”) is telling the Court that you do not want to be part of 

the Settlement.  If you exclude yourself, you have no basis to object because the case no longer 

affects you. 

 

15.      What is the legal effect of the Settlement? 

 

If you do not exclude yourself (“opt-out”) from this Settlement, as described in question 9, you 

will be giving up your right to assert claims for wages, benefits, and other compensation under 

Wisconsin wage and hour laws arising out of or relating to your employment with Defendant 

during any time up to and including December 31, 2021, as described more fully in the Amended 

Settlement Agreement and in response to Question 6 above.  If you cash your Settlement Check, 

then you will also be giving up your right to assert such claims under the Fair Labor Standards 

Act. 

 

16.      When and where will the Court decide whether to approve the Settlement? 

 

The Court will hold a Fairness Hearing on ____________, 2023 at ____ a.m./p.m., at the United 

States District Court for the Eastern District of Wisconsin, 517 E. Wisconsin Avenue, Courtroom 

425, Milwaukee, WI 53202.  The Fairness Hearing may be conducted via telephone conference 

pursuant to the Court’s procedures.  At this hearing, the Court will consider whether the terms of 

the Settlement are fair, reasonable, and adequate.  If there are objections, the Court will consider 

them.  The Court may also decide how much to pay to Class Counsel.  You do not have to attend 

the Fairness Hearing, but you are welcome to do so at your own expense.  After the hearing, the 

Court will decide whether to approve the Settlement.  We do not know how long these decisions 

will take. 
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17.      Are there more details about the Settlement? 

 

This Amended Settlement Notice summarizes the proposed settlement.  More details are in the 

Amended Settlement Agreement, which may be reviewed at the following website: __________ 

or by writing or calling the Settlement Administrator and asking for a copy of the Amended 

Settlement Agreement or checking the Court’s docket.  In the event of a conflict between the 

Amended Settlement Agreement and this Notice, the terms of the Amended Settlement Agreement 

control. 

 

18.      What if my name or contact information changes? 

 

If your name, mailing address, email address, and/or telephone number changes at any point in 

time until you receive the settlement check, you must notify Class Counsel or the Settlement 

Administrator immediately and prior to the Fairness Hearing, if possible.  The contact information 

for Class Counsel is listed in response to Question 11 above, and the Settlement Administrator is 

listed below: 

 

Analytics LLC  

ADDRESS 

E-MAIL ADDRESS 

PHONE NUMBER 

FACSIMILE NUMBER 

 

* * * 

 

DO NOT CONTACT THE COURT 
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AMENDED NOTICE OF CLASS & COLLECTIVE ACTION SETTLEMENT 

 

A proposed settlement has been reached in the class action lawsuit titled Kenyona Eubanks v. 

Aurora Health Care, Inc., Case No. 2:20-cv-01253-JPS, regarding alleged unpaid overtime and 

straight time hours you may have worked.  This Amended Notice of Class & Collective Action 

Settlement (the “Amended Settlement Notice”) has been authorized by the United States District 

Court for the Eastern District of Wisconsin (the “Court”) to inform you of your right to participate 

in the Settlement or to elect not to be included in the class. 

 

INTRODUCTION 

 

The Lawsuit alleges that Aurora Health Care, Inc. (“Defendant”) did not pay all required overtime 

and straight time hours to individuals who worked as hourly paid employees for Defendant during 

the period of August 14, 2017 through December 31, 2021.  Defendant denies any liability and 

maintains that it has acted in accordance with governing laws at all times.  The Court has not 

determined who is right and who is wrong. 

 

Even though the parties believe their respective claims and defenses are strong, they have agreed 

to settle the case.  The Court still has to decide whether to grant final approval of this Settlement.  

This Amended Settlement Notice provides you with important information about your legal rights 

and how they may be affected by the Settlement.  This Amended Settlement Notice explains your 

options: how to collect your payment, how to exclude yourself from the Settlement, and how to 

object.  These rights and options, and the amended deadlines to exercise them, are explained 

below.  A Notice of Class & Collective Action Settlement was previously mailed on or about 

August 15, 2022 to some current or former employees but you were not mailed that notice because 

you inadvertently were not included in the list of individuals eligible to receive a settlement 

payment under the Settlement.  You are now receiving this Amended Settlement Notice because 

you are eligible to receive a settlement payment.     

 

Under the Settlement, if you do not exclude yourself and the Settlement receives final 

approval from the Court, you will receive an estimated settlement payment in the gross 

amount of $[__________], less applicable payroll taxes and withholdings on the Settlement 

Check. 

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

RECEIVE 

PAYMENT 

AND 

RELEASE 

CLAIMS 

As described more fully below, if you do not respond to this Amended 

Settlement Notice and the Settlement receives final court approval, then you 

will receive a payment and you will release claims against the Defendant as 

described in the Amended Settlement Agreement and in response to Question 

6 below.  Upon cashing your Settlement Check, you also will release claims 

against the Defendant under the Fair Labor Standards Act. 

EXCLUDE 

YOURSELF 

If you wish to exclude yourself (“opt-out”) from the Settlement and not be 

bound by its terms, you must follow the directions outlined in response to 

question 8 below.  You will not receive any payment from this Settlement. 
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OBJECT 

If you do not opt-out, you may write to the Court about why you believe the 

Settlement is unfair or unreasonable.  If the Court rejects your objection, you 

will still be bound by the terms of the Settlement.  If you object, you may 

participate in the Fairness Hearing to speak to the Court about the Settlement.  

Procedures for objecting are described in question 13 below. 

 

• The Court must still decide whether to grant final approval of the Settlement.  No payments 

will be made until after the Court grants final approval of the Settlement and all appeals, if 

any, are resolved. 

 

• Note that any capitalized terms not defined in this Amended Settlement Notice will have 

the meaning given to them in the Amended Settlement Agreement.  Additionally, to the 

extent there are any conflicts or inconsistencies between this Amended Settlement Notice 

and the Amended Settlement Agreement, the terms of the Amended Settlement Agreement 

will govern.  A copy of the Amended Settlement Agreement can be found on the Court’s 

docket, [website details], or by contacting the Settlement Administrator and requesting a 

copy. 

 

1. Why did I receive this notice? 

You are receiving this Amended Settlement Notice because Defendant’s records show that you 

worked for Defendant in Wisconsin and worked at least one workweek of 40 hours or more, and 

were compensated, in part or in full, on an hourly basis at some point during the period of August 

14, 2017 through December 18, 2021 (referred to in this Amended Settlement Notice as 

“Settlement Class Member” or the “Settlement Class”).  

 

2. What is a class action? 

A class action is a lawsuit where one or more persons sue not only for themselves, but also for 

other people who have similar claims.  In class actions, one court resolves the issues for all class 

members who do not opt-out of the class. 

 

3. Why is there a settlement? 

The attorneys representing the Settlement Class (“Class Counsel”) have analyzed and evaluated 

the merits of the claims made against Defendant in this Lawsuit.  Class Counsel also have analyzed 

and evaluated the risks of continued litigation, including that there may ultimately be no recovery 

whatsoever, or a recovery that is less favorable and that would not occur for several years.  Class 

Counsel is satisfied that the terms and conditions of this Settlement are fair, reasonable, and 

adequate and that this Settlement is in the best interest of the Settlement Class. 

Defendant denies the material allegations of the claims and maintains that Settlement Class 

Members were compensated properly in accordance with applicable law.  Defendant further 

contends that, if litigated, this Lawsuit does not meet the requirements to proceed as a class action 
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and that Defendant has meritorious defenses.  Defendant, however, also recognizes the distractions 

and costs involved with litigation and has therefore agreed to this Settlement.  

 

4. What does the proposed settlement provide? 

Pursuant to the terms of the Amended Settlement Agreement and Release dated [____, 2022] 

between Plaintiffs and Defendant (“Amended Settlement Agreement”), Defendant has agreed to 

create a settlement fund that will be used to make payments to all Class Members who do not 

properly exclude themselves from the class. 

Defendant agreed to provide a gross settlement amount of $8,750,000 to settle this Litigation and 

all potential claims of the Settlement Class, including costs, attorneys’ fees, service awards, and 

settlement administration costs (the “Gross Fund”). The “Net Fund” is the remainder of the Gross 

Fund after deductions, payments, or allocations for the Settlement Administrator’s fees and costs, 

Court-approved attorney’s fees and costs for Plaintiff’s counsel, and any Court-approved service 

awards.  

Analytics, LLC (“Settlement Administrator”) has been selected by the parties to administer certain 

terms and obligations of the Amended Settlement Agreement. Settlement Administrator’s contact 

information has been provided under question 18 below. 

 

5. Payment to Class 

Each Settlement Class Member who does not opt-out of the Settlement in accordance with the 

Amended Settlement Agreement is entitled to a payment, before applicable taxes, equal to the 

greater of (i) a pro-rata amount of the Net Fund based on the number of Eligible Work Weeks 

worked as an hourly employee during the relevant periods set forth above (an Eligible Work Week 

is defined as any and all weeks during which a Settlement Class Member performed any 

compensable work for Defendant as an hourly-paid employee and worked forty (40) or more 

hours); or (ii) $30.00.   

 

Based on this formula, your estimated payment, before taxes, will be:  $_________. 

 

Fifty Percent (50%) of the Settlement Class Members’ payment will be subject to deductions for 

applicable taxes and withholdings related to the payment of wages; Settlement Class Members will 

receive an IRS Form W2 for this portion of the payment at the appropriate time.  The remaining 

fifty Percent (50%) of the Settlement Class Members’ payment will be treated as liquidated 

damages and will not be subject to deductions for applicable taxes and withholdings at the time of 

payment; if required, Class Members will receive an IRS Form 1099 for this portion of the payment 

at the appropriate time.  Settlement Class Members entitled to a minimum payment of $30.00 shall 

be paid in one check and 100% of that payment shall be treated as the payment of wages. 

 

6. What Do I Give Up If I Accept the Settlement Payment? 

If you do not exclude yourself (“opt-out”) from this Settlement, as described in question 9 

below, and you cash your Settlement Check, you will release and forever discharge Defendant, all 
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of its past and present parents, affiliates, subsidiaries, divisions, predecessors, insurers, successors, 

holding companies, brands, and assigns, and their respective current and former employees, 

attorneys, officers, directors, agents, board members, shareholders, assigns, contractors, partners, 

and joint venturers, both individually and in their business capacities, from any overtime, straight 

time and minimum wage and hour claims you have or may have had under the FLSA, Wisconsin 

state law and applicable state wage and hour laws, during the time you worked as an hourly paid 

employee at any point in time up to and including December 31, 2021.  This includes claims for 

liquidated damages, penalties, attorneys’ fees, costs, and expenses. 

If you do not opt-out from this Settlement and you do not cash your Settlement Check, you 

will not release any overtime or minimum wage and hour claims you have or may have had under 

the FLSA, but you will release and forever discharge Defendant, all of its past and present parents, 

affiliates, subsidiaries, divisions, predecessors, insurers, successors, holding companies, brands, 

and assigns, and their respective current and former employees, attorneys, officers, directors, 

agents, board members, shareholders, assigns, contractors, partners, and joint venturers, both 

individually and in their business capacities, from any overtime, straight time and minimum wage 

and hour claims you have or may have had under Wisconsin law and applicable state wage and 

hour laws during the time you worked as an hourly paid employee at any point in time up to and 

including December 31, 2021.  This includes claims for liquidated damages, penalties, attorneys’ 

fees, costs, and expenses; however, this release does not include any claims for any unpaid sick 

time, vacation time, or paid time off.   

 

7. Service Award to the Class Representatives 

If the Court approves the Settlement, Class Counsel will request up to $10,000.00 for the Named 

Plaintiff and $5,000.00 for each of the four Opt-in Plaintiffs for their time and work they devoted 

to bringing, maintaining, and participating in the Lawsuit. 

 

8. Procedures 

If you do not opt-out of this Settlement in accordance with the Amended Settlement Agreement 

and question 9 below, and the Court grants final approval of the Settlement, then you will receive 

a settlement payment in the form of a check.  You will need to deposit or cash your Settlement 

Check within 150 days after it is mailed to you.  After the 150-day period has expired (as 

determined by the date on the check), the Settlement Check will be void and the Settlement 

Payment will escheat to the State of Wisconsin as unclaimed property. 

 

Class Members who do not opt-out and do not cash their Settlement Checks shall remain bound 

by the Amended Settlement Agreement, provided, however, that if you do not cash your check, 

then you will not release any rights, claims, or causes of action under the Fair Labor Standards Act 

(unless you previously opted-in to this Action by filing a consent to become a party plaintiff, in 

which case, you will release any rights, claims, or causes of action under the Fair Labor Standards 

Act). 

 

You are hereby advised that there is a lawsuit pending in the United States District Court for the 

Northern District of Illinois, Eastern Division, captioned Babbitts v. Advocate Aurora Health, Inc., 

Case No. 21-cv-6293, in which the plaintiff has asserted that Advocate Aurora Health, Inc. 

(“AAH”) violated the Fair Labor Standards Act.  Specifically, the plaintiff alleges in Babbitts that 
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AAH’s regular practice was to automatically deduct a 30-minute meal-period from plaintiff and 

other putative collective action members even though they allegedly regularly work “off-the-

clock” through their meal periods, resulting in AAH allegedly failing to properly calculate 

overtime.  If you do not exclude yourself from this Settlement, you will be barred from recovering 

in the Babbitts litigation any money relating to any unpaid work you may have performed through 

December 31, 2021. 

 

9. How do I exclude myself from the Settlement? 

If you do not wish to participate in this proposed settlement, and you want to keep the right to sue 

or continue to sue Defendant on your own for alleged unpaid wages, then you must take steps to 

exclude yourself from this Lawsuit. 

If you intend to exclude yourself, you must mail, email or fax a written statement that: (i) 

unconditionally states your intention to opt-out, such as, “I opt-out of the Settlement in the Aurora 

wage case”; (ii) includes your name, address and telephone number; and (iii) contains your 

signature (an “Opt-Out Statement”).  To be effective, your Opt-Out Statement must be mailed, 

emailed or faxed to the Settlement Claims Administrator no later than [DATE]. 

If you exclude yourself from the Lawsuit and Settlement, you will NOT be allowed to object to 

the Settlement as described below and you will NOT be entitled to receive a payment from this 

Settlement. 

 

10. If I exclude myself, can I get money from this Settlement? 

No.  If you exclude yourself, you will not receive any money from this Settlement. 

 

11. Do I have a lawyer in this case? 

James X. Bormes and Catherine P. Sons of Law Office of James X. Bormes, P.C., Thomas M. 

Ryan of Law Office of Thomas M. Ryan, P.C. and Patrick J. Schott of Schott, Bublitz and Engel, 

S.C. have been designated as legal counsel to represent you and the other Class Members.  These 

lawyers are called Class Counsel.  You will not be charged separately for these lawyers.  Their 

fees are being paid from the Gross Fund.  If you wish to be represented by your own lawyer, you 

may hire one at your own expense. Class Counsel may be contacted at: 

James X. Bormes  Thomas M. Ryan 

Catherine P. Sons  Law Office of Thomas M. Ryan, P.C. 

Law Office of James X. Bormes, P.C.  35 E. Wacker Drive, Suite 650 

8 South Michigan Avenue, Suite 2600  Chicago, IL 60601 

Chicago, IL 60603  (312) 726-3400 

(312) 201-0575  tom@tomryanlaw.com  

jxbormes@bormeslaw.com   

cpsons@bormeslaw.com  

 

 

12. How will the lawyers be paid? 
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Class Counsel will ask the Court to approve payment of up to Thirty-Five percent (35%) from the 

Gross Fund for attorneys’ fees, and costs not to exceed Twenty Thousand ($20,000.00).  The costs 

would reimburse Class Counsel for out-of-pocket costs including court fees, printing, and legal 

research. 

 

13. How do I tell the Court that I object to the Settlement? 

If you do not opt-out, you can object to the Settlement and give reasons why you think the Court 

should not approve it.  The Court will consider your views.  If the Court rejects your objection, 

you will still be bound by the terms of the Settlement.  You may withdraw your objection at any 

time. 

To object, you must send a written statement that contains the following: (i) the name of the 

Lawsuit; (ii) your full name, address, email address, and telephone number; (iii) an explanation of 

the basis upon which you claim to be a Class Member; (iv) all grounds for the objection, 

accompanied by any legal support for the objection; (v) the identity of any counsel who represent 

you, including any former or current counsel who previously represented you and may be entitled 

to compensation for any reason related to the objection to the Settlement, the Fee and Expense 

Award application, or the application for Service Award; (vi) the identity of any counsel 

representing you who will appear at the Fairness Hearing; (vii) a statement confirming whether 

you intend to personally appear and/or testify at the Fairness Hearing; and (viii) your signature on 

the written objection (an attorney’s signature is not sufficient). Your objection will not be heard 

unless it is mailed, emailed, or faxed to the Settlement Administrator no later than ____ [date]. 

The Settlement Administrator will share your objection with Class Counsel and Defendant’s 

counsel, and your objection will be filed with the Court.  You may not object to the Settlement if 

you submit a letter requesting to exclude yourself or “opt-out” of the Settlement.  If you send an 

objection, it is not necessary for you to come to Court to talk about it, but you may do so at your 

own expense or pay your own lawyer to attend.  If you do attend the Fairness Hearing (described 

in question 16), it is possible that you will not be permitted to speak unless you notify the Court in 

your written objection of your intention to appear and speak at the Fairness Hearing regarding your 

objection and the Court permits you to do so. 

 

14. What’s the difference between objecting and excluding? 

Objecting is simply telling the Court what you believe is not fair, reasonable or adequate about the 

Settlement.  You can object only if you do not exclude yourself from the Settlement.  Excluding 

yourself from the Settlement (“opting-out”) is telling the Court that you do not want to be part of 

the Settlement.  If you exclude yourself, you have no basis to object because the case no longer 

affects you. 

 

15. What is the legal effect of the Settlement? 

If you do not exclude yourself (“opt-out”) from this Settlement, as described in question 9, you 

will be giving up your right to assert claims for wages, benefits, and other compensation under 

Wisconsin wage and hour laws arising out of or relating to your employment with Defendant 

during any time up to and including December 31, 2021, as described more fully in the Settlement 
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Agreement and in response to Question 6 above.  If you cash your Settlement Check, then you will 

also be giving up your right to assert such claims under the Fair Labor Standards Act. 

 

16. When and where will the Court decide whether to approve the Settlement? 

The Court will hold a Fairness Hearing on ____________, 2023 at ____ a.m./p.m., at the United 

States District Court for the Eastern District of Wisconsin, 517 E. Wisconsin Avenue, Courtroom 

425, Milwaukee, WI 53202.  The Fairness Hearing may be conducted via telephone conference 

pursuant to the Court’s procedures.  At this hearing, the Court will consider whether the terms of 

the Settlement are fair, reasonable, and adequate.  If there are objections, the Court will consider 

them.  The Court may also decide how much to pay to Class Counsel.  You do not have to attend 

the Fairness Hearing, but you are welcome to do so at your own expense.  After the hearing, the 

Court will decide whether to approve the Settlement.  We do not know how long these decisions 

will take. 

 

17. Are there more details about the Settlement? 

This Amended Settlement Notice summarizes the proposed settlement.  More details are in the 

Amended Settlement Agreement, which may be reviewed at the following website: __________ 

or by writing or calling the Settlement Administrator and asking for a copy of the Amended 

Settlement Agreement or checking the Court’s docket.  In the event of a conflict between the 

Amended Settlement Agreement and this Amended Settlement Notice, the terms of the Amended 

Settlement Agreement control. 

 

18. What if my name or contact information changes? 

If your name, mailing address, email address, and/or telephone number changes at any point in 

time until you receive the Settlement Check, you must notify Class Counsel or the Settlement 

Administrator immediately and prior to the Fairness Hearing, if possible.  The contact information 

for Class Counsel is listed in response to Question 11 above, and the Settlement Administrator is 

listed below: 

 

Analytics LLC 

ADDRESS 

E-MAIL ADDRESS 

PHONE NUMBER 

FACSIMILE NUMBER 

* * * 

 

DO NOT CONTACT THE COURT 
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Exhibit D 

General Release 

Aurora Health Care, Inc. (“Employer”) and ______, his/her heirs, executors, administrators, 

successors, and assigns (collectively, “Employee”), agree that: 

 

1. Service Award.  Employee hereby understands and acknowledges that signing and 

not revoking this General Release (“Release”) is a condition to receiving the Service Award specified 

under Section 3.3(A) of the Settlement Agreement (“Agreement”) approved by the Court in the 

matter of Eubanks v. Aurora Health Care, Inc., No. 2:20-cv-01253-JPS pending in the United States 

District Court for the Eastern District of Wisconsin (the “Lawsuit”).   

 

2. General Release, Claims Not Released and Related Provisions. 

 

a. General Release of All Claims.  Employee knowingly and voluntarily releases 

and forever discharges Employer, all of its past and present parents, affiliates, subsidiaries, divisions, 

predecessors, insurers, successors, holding companies, brands and assigns, and their respective current 

and former employees, attorneys, officers, directors, agents, board members, shareholders, assigns, 

contractors, partners, and joint venturers, both individually and in their business capacities, and their 

employee benefit plans and programs and their administrators and fiduciaries (collectively referred to 

throughout the remainder of this Release as “Releasees”), of and from any and all claims, known and 

unknown, asserted or unasserted which Employee has or may have against Releasees as of the date of 

execution of this Release, including, but not limited to, any alleged violation of the following: 

 

▪ Title VII of the Civil Rights Act of 1964; 

▪ Sections 1981 through 1988 of Title 42 of the United States Code; 

▪ The Employee Retirement Income Security Act of 1974 ("ERISA") (except for 

any vested benefits under any tax qualified benefit plan); 

▪ The Immigration Reform and Control Act; 

▪ The Americans with Disabilities Act of 1990; 

▪ The Age Discrimination in Employment Act of 1967 (“ADEA”); 

▪ The Worker Adjustment and Retraining Notification Act; 

▪ The Fair Credit Reporting Act; 

▪ The Family and Medical Leave Act; 

▪ The Fair Labor Standards Act; 

▪ The Genetic Information Nondiscrimination Act; 

▪ The Equal Pay Act; 

▪ The Sarbanes-Oxley Act retaliation provisions; 

▪ The False Claims Act retaliation provisions; 

▪ The Dodd-Frank Wall Street Reform and Consumer Protection Act retaliation 

provisions; 

▪ The Wisconsin Minimum Wage Act, Wis. Stat. §§ 104.001 et seq.; 

▪ The Wisconsin Wage Payments, Claims, and Collections Act, Wis. Stat. §§ 

109.01 et seq.; 
▪ any other federal, state or local law, rule, regulation, or ordinance; 

▪ any public policy, contract, tort, or common law, including, without limitation, 

breach of contract, breach of a covenant of good faith and fair dealing, 

interference with business opportunity or contracts, negligence, 
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misrepresentation, fraud, detrimental reliance, personal injury, assault, battery, 

defamation, false light, invasion of privacy, infliction of emotional distress, 

retaliation, constructive discharge, or wrongful discharge; 

▪ any basis for recovering costs, fees, or other expenses, including attorneys’ fees 

incurred in these matters  

 

b. Claims Not Released.   Employee is not waiving any rights Employee may 

have to (a) his/her own vested accrued employee benefits under Employer’s health, welfare or 

retirement benefits plans as of the date Employee signs this Release; (b) benefits and/or the right to 

seek benefits under applicable workers’ compensation and/or unemployment compensation statutes; 

and/or (c) pursue claims which by law cannot be waived by signing this Release.  Employee affirms 

that Employee has no known workplace injuries or occupational diseases. 

 

c. Governmental Agencies.  Nothing in this Release prohibits or prevents 

Employee from filing a charge with or participating, testifying, or assisting in any investigation, 

hearing, whistleblower proceeding or other proceeding before any federal, state, or local government 

agency (e.g. EEOC, NLRB, SEC., etc.) or in any legislative or judicial proceeding, nor does anything 

in this Release preclude, prohibit, or otherwise limit, in any way, Employee’s rights and abilities to 

contact, communicate with, report unlawful conduct to federal, state, or local officials for investigation 

or participate in any whistleblower program administered by any such agencies.  However, to the 

maximum extent permitted by law, Employee agrees that if such an administrative claim is made, 

Employee shall not be entitled to recover any individual monetary relief or other individual remedies. 

 

 3. Governing Law and Interpretation.  This Release shall be governed and conformed in 

accordance with the laws of the State of Wisconsin without regard to its conflicts of laws provision.  

In the event of a breach of any provision of this Release, either party may institute an action specifically 

to enforce any term or terms of this Release and/or seek damages for breach.  Should any provision of 

this Release be declared illegal or unenforceable by any court of competent jurisdiction and cannot be 

modified to be enforceable, excluding the general release language, such provision shall immediately 

become null and void, leaving the remainder of this Release in full force and effect. 

4. Waiver of Rights.  Employee understands and acknowledges that this is a legally 

binding document under which Employee is giving up certain rights.  Employee has been advised to 

consult with an attorney prior to signing this document and has been given at least twenty-one (21) 

calendar days within which to consider this Release.   

5. No Admission of Wrongdoing.  Employee and Employer agree that neither this Release 

nor the furnishing of the consideration for this Release shall be deemed or construed at any time for 

any purpose as an admission by either party, or evidence of any wrongdoing, liability or unlawful 

conduct of any kind. 

6. Amendment.  This Release may not be modified, altered or changed except upon 

express written consent of both parties wherein specific reference is made to this Release. 

7. Counterparts and Signatures.  This Release may be signed in counterparts, each of 

which shall be deemed an original, but all of which, taken together shall constitute the same instrument.  

A signature made on a faxed or electronically mailed copy of the Release or a signature transmitted by 
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facsimile, electronic mail, or other electronic signature will have the same effect as the original 

signature. 

 

EMPLOYEE IS ADVISED THAT EMPLOYEE HAS UP TO TWENTY-ONE 

(21) CALENDAR DAYS TO EXECUTE AND RETURN THIS RELEASE.  EMPLOYEE ALSO 

IS ADVISED TO CONSULT WITH AN ATTORNEY PRIOR TO EMPLOYEE’S SIGNING 

OF THIS RELEASE.  

EMPLOYEE MAY REVOKE THIS RELEASE FOR A PERIOD OF SEVEN (7) 

CALENDAR DAYS FOLLOWING THE DAY EMPLOYEE SIGNS THIS RELEASE.   

ANY REVOCATION WITHIN THE 7-DAY REVOCATION PERIODS MUST 

BE SUBMITTED, IN WRITING, TO ANALYTICS, LLC, AND STATE, “I HEREBY 

REVOKE MY ACCEPTANCE OF OUR GENERAL RELEASE.”  THE REVOCATION MUST 

BE DELIVERED TO ANALYTICS, LLC OR ITS DESIGNEE. 

EMPLOYEE AGREES THAT ANY MODIFICATIONS, MATERIAL OR 

OTHERWISE, MADE TO THIS RELEASE DO NOT RESTART OR AFFECT IN ANY 

MANNER THE ORIGINAL UP TO TWENTY-ONE (21) CALENDAR DAY 

CONSIDERATION PERIOD. 

EMPLOYEE FREELY AND KNOWINGLY, AND AFTER DUE 

CONSIDERATION, ENTERS INTO THIS RELEASE INTENDING TO WAIVE, SETTLE 

AND RELEASE ALL CLAIMS EMPLOYEE HAS OR MIGHT HAVE AGAINST 

RELEASEES. 

 

IN WITNESS WHEREOF, the parties hereto knowingly and voluntarily executed this 

Release as of the date set forth below: 

KENYONA EUBANKS AURORA HEALTH CARE, INC. 

 

__________________________   By:       

 

       Its: ___________________________ 

 

Date: _______________________   Date:  ________________________ 
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